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RETAIL SHOPS AND FAIR TRADING LEGISLATION AMENDMENT BILL 2005 
Council’s Amendments 

Amendments made by the Council now considered. 

Consideration in Detail 

The amendments made by the Council were as follows - 

No 1 

Clause 5, page 4, line 10 - To insert after “14B(4)” - 

as if the order were a regulation 

No 2 

Clause 6, page 4, line 26 - To delete “10” and insert instead - 

13 

No 3 

Clause 6, page 4, after line 26 -To insert - 

(da) in paragraph (bc) after “shop”, in the first place where it occurs, by inserting - 

but excluding any person who is employed at the retail shop as an apprentice, as 
defined in the Industrial Training Act 1975 section 4(1) 

No 4 

Clause 9, page 11, line 29 to page 12, line 2 - To delete “in relation to a day or days within the period 
from 28 days before a public holiday or public half-holiday to 28 days after the public holiday or public 
half-holiday.” and insert instead - 

(a) in relation to a day or days within the period of 28 days ending on 1 January; or 

(b) to extend the trading hours of general retail shops on a particular day to no later than 
9 p.m. for the purpose of compensating for trading hours that are lost by general retail 
shops in the metropolitan area on a particular day in the same week between 6 p.m. 
and 9 p.m. because of a public holiday or public half-holiday. 

No 5 

Clause 23, page 26, line 34 - To delete “or” and insert instead - 

and 

No 6 

Clause 23, page 29, line 5 - To delete “or” and insert instead - 

and 

No 7 

Clause 27, page 36, line 16 - To delete “or” and insert instead - 

and 

No 8 

Clause 27, page 38, line 6 - To delete “or” and insert instead - 

and 

Mrs M.H. ROBERTS:  I move - 

That amendment 1 made by the Council be agreed to. 

This amendment to clause 5 of the bill deals with the application of the Interpretation Act to orders.  The purpose 
of clause 5 is to confirm that section 5 of the Interpretation Act 1984 applies to ministerial orders.  This clause 
replaces section 5 of the act, which provides a general head of power for the minister to approve exemptions 
from the act.  Exemptions are now provided for in section 12E(9) and are more specific than currently provided 
for in the act.  Subsidiary legislation under section 5 of the Interpretation Act 1984 is defined to mean any 
proclamation, regulation, rule, local law, by-law, order, notice, rule of court, local or regional planning scheme 
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resolution or any other instrument made under any written law and having legislative effect.  Section 42 of the 
Interpretation Act 1984 sets out the procedure for laying regulations before each house of Parliament, and the 
procedure for disallowance.  The effect of clause 5 is to make ministerial orders under section 10(3)(b) and 
14B(4) of the Retail Trading Hours Act 1987, subject to disallowance by the Parliament.  Accordingly, 
Parliament may disallow orders that pertain to the ownership requirements of small retail shops and small filling 
stations.  It is considered that these orders are of significant importance to confer on the Parliament the power to 
pass a resolution of disallowance.  The amendment adds the words “as if the order were a regulation” to enforce 
that these orders are subject to the same disallowance procedures as regulations.  Parliamentary counsel advised 
that it was intended that this amendment be included in the initial drafting of the bill.   
Mr D.F. BARRON-SULLIVAN:  Clearly this is the type of matter that should be subject to a disallowance 
motion.  I have one simple question: if it was intended to be in the original drafting, why was it not included? 

Mr J.C. Kobelke:  Blame the former minister. 
Mrs M.H. ROBERTS:  It has been suggested that I should blame the former minister!  It simply did not happen. 

Question put and passed; the Council’s amendment agreed to. 
Mrs M.H. ROBERTS:  I move - 

That amendment 2 made by the Council be agreed to. 

This amendment is linked to the number of persons permitted to work in small retail shops at any one and the 
same time.  The requirements of small retail shops are set out in section 10(3) of the Retail Trading Hours Act as 
varied by the Retail Trading Hours Exemption Order (No 12) 1994 regarding the small retail shops order.  Small 
retail shops are owned by up to six people who operate no more than three retail shops in which up to 10 persons 
work at any one time.  Other than motor vehicles, there are no limitations on the goods or services that can be 
sold by small retail shops.  This clause amends the Retail Trading Hours Act to incorporate the small retail shops 
order and related amendment orders, which varies the arrangements for small retail shops.  For instance, the act 
continues to refer to the previous limit of five persons.  Small retail shops are able to trade for 24 hours a day, 
seven days a week.  The criteria for small retail shops are set out in subsection 10(1) of the Retail Trading Hours 
Act.  The bill requires that the number of people who can work in a small retail shop at any one time is amended 
from five to 10.  This means that no more than 10 people can work on the shop floor at any one time, which has 
been the case since 1994.  That is when the small retail shops order came into effect.  It is necessary for a retailer 
to apply for a small retail shops certificate on the basis that the shop is prepared to comply with the ownership 
staffing limits.  It is open for small retail shops to revoke their status as a small retail shop and elect to be a 
general retail shop, which has no staffing limits. 

When the bill was debated in the Legislative Assembly in November 2005, the opposition sought to amend the 
restriction applicable to small shops to not more than 10 persons, inclusive of eligible persons who own and 
operate the retail shop, to work in a retail shop at any one and the same time.  The opposition argued that the 10-
person requirement should be raised to 20, as the limit of 10 people was hampering the ability of independent 
supermarkets to effectively expand their businesses to compete with large supermarkets such as Coles and 
Woolworths.  The proposed amendment went to a division but was defeated.  The former Minister for Consumer 
Protection, Hon John Kobelke, addressed the 10-person limit when it was raised by the opposition in the debate 
on the bill in the Legislative Assembly.  The former minister stressed that the outcome of the referendum must 
be taken into consideration and that the public would not be happy if the government changed the state’s trading 
hours by tinkering with the other bits of the apparatus.  The former minister argued that increasing the number of 
employees that a retailer could employ from 10 to 20 would be part of that tinkering, which could be start of the 
process for making changes behind the scenes that could undermine the people’s views as expressed in the 
referendum.  It is considered that the arguments raised by the former minister are compelling.  However, an 
amendment was passed in the upper house to increase the number to 13 persons.  It was suggested to me that this 
would be inconsistent with the referendum result because it would mean a departure from the status quo.  That is 
the view I hold. 

The referendum resulted in the public rejecting the weekend extended trading hours and Sunday trading.  A key 
purpose of the bill was to give legislative effect to that referendum result.  Unfortunately, members of the upper 
house appear to not have heeded the referendum result.  Members of both sides of Parliament have been lobbied 
by the Western Australian Independent Grocers Association to increase the staffing limits of small retail shops.  
WAIGA’s members are independent supermarket owners, the majority of whom are former Dewsons, Action 
and Supa Value Supermarkets stores that have now joined the WA Independent Grocers Association.  In the 
past, WAIGA has argued that a limit of 10 employees on the shop floor has made it difficult for independent 
supermarkets to operate, particularly during the week in the afternoon to early evening period.  WAIGA was 
instrumental in running a no campaign in the lead-up to the 2005 referendum on trading hours.  Its platform at 
the time was to oppose extended trading hours, thereby protecting the trading arrangements of small retail shops.  
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Despite the successful campaign, which was aimed at maintaining the status quo, WAIGA lobbied opposition 
members to increase the number of employees who could work on the shop floor from 10 to 20.  Although these 
matters are inconsistent with the referendum, the legislation must be passed.  The Labor Party does not have the 
numbers in the upper house to pass the legislation on its own.  Although I suspect that most members on this side 
of the House disagree with this amendment, it is because we do not have the numbers in the upper house that we 
are not prepared to hold up the bill to fight over this amendment.  Therefore, I will accept the amendment this 
evening. 

Mr D.T. REDMAN:  The National Party will oppose this amendment.  We spoke fairly strongly on this issue 
when it was first introduced into the house and we supported the government’s position of limiting the number 
of employees who could work on the shop floor of a small retail shop to 10.  I was not surprised with the 
position that the Liberal Party has taken because it is in line with its general philosophies.  However, we were 
certainly surprised with the position the Greens (WA) took in increasing the number of employees on the shop 
floor from 10 to 13.  Both sides of the house have raised some strong concerns regarding the major chains and 
their level of market dominance in this state and what that position could be in the future.  It is important that we 
put in place whatever state legislation we can to strengthen the trade practices legislation, which I believe does 
not have the teeth to deal with keeping a limit on the big players.  In addition to our concerns that we are moving 
from a position of 10 employees to 13 employees as the measure of a small retail shop, the next amendment on 
the notice paper increases the number of people who fall under the category of being an apprentice.  Although 
this matter does not relate directly to the amendment before us, it should be understood in the context of this 
amendment.  How many apprentices does the minister think an independent grocer will employ?  We could 
finish up with 13 employees and three apprentices, which would total 16 staff on the shop floor.  That is starting 
to push the bounds of the definition of a “small retail shop”.  I am worried that this is the thin edge of the wedge 
whereby the smaller stores are behaving exactly like the big chains and therefore the whole lot will get thrown 
out and the industry will be deregulated.  That is not a position anyone wants.  I am not convinced that the 
position of the WA Independent Grocers Association is representative of the majority of independent grocers.  
That is the view I am getting from the community.  The number of people I have spoken to in the regions and the 
city who run the IGA stores support our position to maintain the 10-staff rule.  While I am on my feet, I ask the 
minister: how many apprentices does she anticipate stores will employ on top of the 13 staff who can work on 
the shop floor?  I know that is not directly related to this amendment, but it is relevant. 

Mrs M.H. Roberts:  Maybe you should ask the Greens, who moved the amendment.  Perhaps they would like to 
answer the member’s question. 

Mr D.T. REDMAN:  That is a good point.  The minister is quite right; the Labor Party did not support this 
amendment in the upper house. 

Mr A.J. SIMPSON:  The minister spoke about the referendum and how it tied in with the retail trading hours.  
The first question asked in the referendum that was held at the last state election was, “Do you believe that the 
Western Australian community would benefit if trading hours in the Perth metropolitan area were extended to 
allow a general retail shop to trade until 9.00 pm on Monday to Friday?”  The second question was, “Do you 
believe that the Western Australian community would benefit if trading hours in the Perth metropolitan area 
were extended to allow general retail shops to trade for six hours on Sunday?”  Those questions required a 
straight-out yes or no vote.  When the minister spoke about increasing the number of employees on the shop 
floor, she spoke about how the referendum was tied to the issue of retail trading hours.  I do not see anywhere in 
the referendum questions a question about the number of employees who are allowed to work on the shop floor.  
I need some clarification from the minister about how the number of employees on the shop floor relates to a 
referendum on retail trading hours. 

Mrs M.H. ROBERTS:  The member for Stirling has made some excellent points.  Essentially the referendum 
was about voting or not voting for the status quo.  The dangers that lie in these amendments that were agreed to 
in the upper house have been correctly highlighted by the member for Stirling.  I absolutely concur with what he 
said.  Where do we draw the line?  When does a small retail shop cease to be a small retail shop?  If we were to 
increase the number of employees to 13, or 20 as was suggested by the Liberal Party in this house, surely they 
would cease being small retail shops at some point and the whole argument of the referendum would be lost.  I 
believe this is a matter of principle and of staying with the status quo.  The member for Stirling’s suggestion that 
this is the thin end of the wedge may well prove to be true. 

Mr D.F. BARRON-SULLIVAN:  Is it not interesting?  The government blusters away like this and when it is 
confronted with a little reality from the upper house, the minister caves in and says that the government does not 
agree with it but it will not kick up a stink and oppose it and so on.  The government knows the simple reason for 
that.  It is because it will be trounced in the upper house, where the Liberal Party and the Greens (WA), 
fortunately, have seen fit to pass this amendment to the government’s legislation.  The minister peddled a few of 
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the old mistruths of the past by saying that the Liberal Party was bowing to some lobby group or whatever.  The 
minister knows full well that we released a policy on this matter well before the last election. 

Mrs M.H. Roberts:  It wasn’t this number. 

Mr D.F. BARRON-SULLIVAN:  It was - actually, it was 20.  It was the amendment that Hon Anthony Fels 
attempted to move in the upper house.  However, the Greens indicated that they would support only 13, and 13 is 
obviously better than 10 in our books, so we went for it. 

It is interesting, though, that the minister has put on record that the Labor and National Parties to this day still do 
not support small business in its struggle to remain competitive against the multinationals, particularly Coles and 
Woolworths.  That is how I interpret it and I know that is how an awful lot of people in the community interpret 
it.  I will point out a couple of comments that have been made before but have been lost on deaf ears.  Members 
should bear in mind that the independent businesses that this amendment refers to are actually at a significant 
disadvantage to Coles and Woolworths during normal trading hours.  Sure, on Sunday they can open when Coles 
and Woolies cannot, and they can have 10 people working in their shop.  That 10 is not staff but 10 people total, 
including the owner or owners, the bookkeeper, apprentices and so on.  They can have a total of 10 people.  
Coles and Woolies on any day of the week that they are allowed to open can have 300 or 400 people if they 
want.  However, an IGA store can have only 10 people.  So at 12 o’clock on Wednesday, when all these shops 
are allowed to open, an IGA store can have only 10 people working there and Coles and Woolies can have 200.  
That puts the independent stores at a significant commercial disadvantage to the big multinationals.  This 
amendment simply provides them with some opportunity to level the playing field and to at least compete 
against Coles and Woolworths.  I have said before that I think this is an incredibly crude way to protect 
competition in Western Australia.  If we look at what has happened in the other states that have deregulated 
trading hours, we can see that competition has gone by the bye.  Coles and Woolies dominate and have 
absolutely saturated the market.  They have almost 95 per cent of the marketplace in Tasmania at the moment.  
Guess what?  Prices go up.  That is what all the surveys and all the studies have shown.  We are lucky in 
Western Australia, as we have competition in this state.  I regret that this is the only way we can protect 
competition.  I would not like to go into a supermarket at midnight, but there are people in my electorate who 
work on shifts and the like who would do so.  In other words, we want some flexibility.  Places like America 
provide for that flexibility through very stringent provisions in antitrust legislation that protects competition in a 
range of ways.  That is what this state does not have.  Believe me: it is a state responsibility.  That is why just 
about all the states of America have legislation that provides for antitrust provisions, that provides for tough 
measures against predatory pricing and that really provides for the basis of competition.  In those states they say, 
“Okay, we’ve levelled the playing field; now you guys go out and compete, and you can do it 24/7.”  A lot of 
people in WA are saying that perhaps that is the way we should be heading.  I do not think we would get to 24/7 
in one step, but I do believe if we had those sorts of protections, we would get somewhere.  Instead, we have this 
legislation today that does a little bit, but it does not go anywhere near the sorts of competition reforms that have 
been implemented in the past 100 years in the United States.  The bottom line is, as Hon Giz Watson said in the 
upper house, referring to the number 13, “Nobody wants it.”  We wanted the figure 20, and Labor and the 
Nationals did not want anything, as they seemed to be in bed with the multinationals or something. 
Mrs M.H. Roberts interjected. 
Mr D.F. BARRON-SULLIVAN:  I thought that would get a groan from somewhere!  We did not want it, but it 
is better than 10; at least it gives the independents a bit more of a chance to compete against the multinationals. 
Question put and a division taken with the following result - 
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Ayes (32) 

Mr C.J. Barnett Mr J.N. Hyde Mr A.D. McRae Mr T.R. Sprigg 
Mr D.F. Barron-Sullivan Dr G.G. Jacobs Mr N.R. Marlborough Mr T.G. Stephens 
Mr M.J. Birney Mr J.C. Kobelke Mrs C.A. Martin Mr D.A. Templeman 
Mr T.R. Buswell Mr R.C. Kucera Ms M.M. Quirk Dr S.C. Thomas 
Mr G.M. Castrilli Ms A.J.G. MacTiernan Ms J.A. Radisich Mr P.B. Watson 
Dr J.M. Edwards Mr M. McGowan Mrs M.H. Roberts Mr M.P. Whitely 
Dr K.D. Hames Mr J.E. McGrath Mr A.J. Simpson Mr B.S. Wyatt 
Ms K. Hodson-Thomas Ms S.M. McHale Mr G. Snook Mr S.R. Hill (Teller) 

Noes (3) 

Mr D.T. Redman Mr G.A. Woodhams Mr T.K. Waldron (Teller)  

            

Pairs 

 Mrs J. Hughes Ms S.E. Walker 
 Mr J.R. Quigley Mr R.F. Johnson 
 Mr F.M. Logan Mr M.J. Cowper 
 Mr J.J.M. Bowler Mr P.D. Omodei 
 Mr A.J. Carpenter Mr J.H.D. Day 

Independent Pairs 

Dr E. Constable 
Dr J.M. Woollard 

Question thus passed; the Council’s amendment agreed to. 
Mrs M.H. ROBERTS:  I move - 

That amendment 3 made by the Council be agreed to.   
Clause 6 of this bill deals with the exemption of apprentices in the staffing limits of small retail shops.  This 
amendment is inserted after the proposed subsection that allows for the number of persons who can work at any 
one time in a small retail shop.  It is with some reluctance that I moved that this amendment be agreed to.  The 
purpose of this amendment moved by the opposition is to exclude apprentices from the 13-person limit.  This 
amendment addresses the concerns raised by the Western Australian Independent Grocers of Australia, 
representing the interests of independent supermarkets, that the 10-person, which has now become 13, staffing 
requirement prevented the hiring of butcher and baker apprentices.  To ensure that only genuine apprentices are 
engaged pursuant to the exemption, the amendment adopts the definition of “apprentice” under the Industrial 
Training Act 1975.  Section 4(1) of that act provides that - 

“apprentice” means any person pursuant to this Act bound apprentice to an employer or an industrial 
training advisory board in an apprenticeship trade by an agreement or by assignment of an 
agreement;  

The definition of “apprentice” encompasses the requirement of an agreement or assignment of agreement.  
Section 24 of the Industrial Training Act requires agreements to be registered with the registrar.  The Industrial 
Training Act also provides that the agreement shall be in the prescribed form, which requires that the employer 
will accept the apprentice as his apprentice during the said term and will, during the same term, by best means in 
his power, cause him to be instructed in the said trade and will provide facilities for the practical training of the 
apprentice.  It is intended that the adoption of the definition of “apprentice” will ensure that only those 
apprentices training in the fields of general butchering and baking - that is combined bread making and pastry 
cooking - be engaged by small retail shops.  These are occupations that are relevant to small retail shops and, in 
particular, to independent supermarkets.  No evidence has been presented to support the argument that the 10-
person staffing limit will prevent the hiring of apprentices by small retail shops.  It is questionable whether small 
retail shops would, in fact, hire more apprentices if such an exemption were inserted into the act.  However, if 
WA IGA’s claims are correct, the proposed provision would be used by independent supermarkets to hire more 
apprentices.  It is not clear whether these apprentices will be retained at the expiration of their apprenticeship.   

Further, such an amendment will provide an even greater commercial advantage to the independent 
supermarkets, which are already dominating this segment of the market, to the detriment of smaller retail shops.  
Again, this is an amendment that the government does not feel is necessary and it was not supported by the 
Labor Party in the upper house.   

Mr D.F. BARRON-SULLIVAN:  Fortunately this amendment was supported and, indeed, initiated by the 
Liberal Party in the upper house.  I am very grateful that Greens (WA) members in the upper house supported 
this measure and the increase in the number of people who can work in an independent store throughout the 
week.  I thought any measure whatsoever that helps to promote the training of young people in Western 
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Australia would be wholeheartedly embraced and supported by every single member in this chamber.  I ask 
members of the National Party to nod if they support it.  Yes, the National Party is supportive of this measure, 
and I will say nice things about it now.  The Nationals, Greens and Liberals are supportive of this amendment.   

Dr S.C. Thomas:  A glass of water for you?   

Mr D.F. BARRON-SULLIVAN:  A glass of water is not needed.  However, the Labor Party does not support 
it.  It beggars belief why the Labor Party would not support a measure that encourages small businesses to 
employ apprentices.  It is unbelievable.  It is interesting because, strictly speaking, from the way in which this is 
worded, I think an independent supermarket could employ a hairdresser and put him or her on its checkout.  The 
minister did not spell it out as bluntly as I will, but I say on the record that if anyone operating independent 
supermarkets attempts to use that as a loophole, I will be the first person to support a tightening up of this 
legislation to ensure it applies only to apprenticeships that are relevant to the retail trade.  As the minister said, 
bakers, pastry cooks and butchers are obviously the sorts of people to whom we refer, and apprenticeships in 
relation to each of these trades are the apprenticeships that will be allowed through this amendment.   

I congratulate Hon George Cash who moved the motion and all the upper house members, including members of 
the Greens, who supported it.  It is a good thing not only for the independent supermarkets or competition within 
the Western Australian retailing industry, but also for young people, in particular, who wish to take up trades in 
the retail sector, particularly in the fields of bakery and butchery.   

The minister very reluctantly agrees to go along with these amendments; otherwise, she will have a problem 
when the bill goes back to the upper house.  I reiterate what the member for Serpentine-Jarrahdale said: the 
government would have us believe that in some way these amendments, particularly the one we just dealt with, 
fly in the face of the result of the referendum.  As my colleague pointed out, the referendum had nothing to do 
with staffing numbers or the categories of staff who can be employed in any shop in Western Australia.  My 
colleague read out the question, and it was very specific - it referred to trading hours in the metropolitan area.   

We can be confident that none of the matters we are dealing with now is in any way whatsoever contrary to the 
desires of the Western Australian community as expressed in that referendum, in which more than 61 per cent of 
Western Australians rejected the Labor Party’s previous attempt to deregulate trading hours.  Perhaps there is a 
lesson in that for the Labor Party in relation to liquor licensing.  Although it did not refer specifically to liquor 
licensing, the government can get the gist of what the Western Australian community really feel about these 
matters.   

The Liberal Party very strongly supports this initiative.  It wishes the independent sector all the best in its use of 
this amendment and it genuinely hopes that it leads to the creation of a number of apprentices in the independent 
supermarkets throughout the state.   

Question put and passed; the Council’s amendment agreed to. 

Mrs M.H. ROBERTS:  I move - 

That amendment 4 made by the Council be agreed to. 

This amendment applies to clause 9 of the bill, which allows for extended trading for general retail shops during 
Christmas to compensate for lost late-night trading.  The amendment reduces the ambit of clause 9, in proposed 
section 12E(2), which provides for the minister to alter the trading hours of general retail shops in the 
metropolitan area during the period between 28 days before and 28 days after public holidays.  The intent of the 
clause was to allow the minister to make orders extending trading hours for general retail shops at Christmas 
time and times of the year when the concentration of public holidays resulted in lost trading.  However, because 
the provision was open-ended, some stakeholders raised concerns that the minister could, in theory, make an 
order exempting general retail shops for a majority of the year, in the light of the number of public holidays 
throughout the year.  The amendment reflects the current position on the making of exemption orders and 
addresses the concerns raised by some stakeholders.  For instance, the amendment allows for approximately two 
Sundays and some weeknight extensions in December to account for Christmas, and it also addresses late-night 
trading.  On occasions an order is made, as it was this year due to Australia Day, to extend trading for a 
weeknight between 6.00 and 9.00 pm, usually on a Wednesday night, to compensate for a lost Thursday.  It is 
considered that the amendment to clause 9 allows the current situation on exemptions for general retail shops and 
adequately addresses the concerns of stakeholders. 

Mr D.F. BARRON-SULLIVAN:  I think the minister was actually trying to say that the government has stuffed 
up again.  It will be found that six of the eight amendments we are dealing with relate to mistakes made by the 
government in preparing this legislation.  That is one helluva record.  Apart from the fact that we need to tidy up 
this legislation, this goes a long way to explaining the way in which this house is being managed under the 
current Labor administration.  One of the problems is that this house is supposed to have a committee structure 
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to which bills can be sent off to be tidied up and checked in detail, and for specific matters to be researched or 
examined more comprehensively.  However, the Labor Party is very reluctant to let any legislation go to any of 
these committees.  The opposition has tried to do this a number of times and has had no success whatsoever.  

In this case, a piece of legislation went to the upper house and, fortunately, the Liberal Party and the Greens 
scrutinised it in some detail and found that it contained some errors.  This error is almost comical, because the 
way the clause was drafted meant that, instead of referring this exemption to 12 public holidays, it could actually 
refer to no fewer than 276 days in the year.  Technically, with the way this clause was drafted, the government 
could have extended trading hours on more than 75 per cent of the days throughout the year.  I say that that is 
more than just a tiny drafting error.  Again it shows that, if we were really dinkum in this house about getting 
stuck into legislation and scrutinising it properly, the committee room on the other side of the corridor would be 
used a bit more often, and we would go through legislation so that we could pick these sorts of things up, as well 
as look at comprehensive matters of substance.  In dealing with legislation we could perform the role that, as 
most people would agree, this house was originally created to perform.  Instead, the executive rushes things 
through as quickly as possible.  All I can say is thank goodness for the upper house. 

Thank goodness we do not live in Queensland, because in Queensland this legislation would have been passed.  
If we had a unicameral system, right now extended trading would be possible on 276 days of the year, and there 
would be seven other mistakes in this legislation.  However, thank goodness we have an upper house with 
diligent members like Hon Anthony Fels, who spotted this, along with Hon Giz Watson, to give her her due.  
Combined, they were able to move the amendment and essentially force the Labor Party to agree to make the 
change.  The minister reluctantly says that the government will go with this and that the wicked Liberals are in 
the pockets of all the small business people around the state, when in fact all we are doing here is tidying up the 
mistakes of the minister’s predecessor.  I will give the minister her due; perhaps it was her predecessor who 
made the mistake.  She did say that earlier in relation to one of the other amendments, so I will not be unfair to 
her.  However, the Labor Party has made a mistake here and, instead of it just admitting that it has goofed, as the 
upper house has pointed out, and that it is prepared to accept that it has done so, we get no such honest 
admission. 

We will support the amendment put forward by our colleagues in the upper house.  They actually made a not 
entirely tongue-in-cheek remark when they referred to the fact that they are constantly having to perform the role 
of a house of review, because we do not scrutinise legislation in enough detail.  That is the lesson that has come 
out of this.  It is not the only lesson.  I pointed out a problem the other day when the government tried to rush 
some legislation through on election funding; we spotted a mistake in the first clause.  Who knows, we may yet 
find more mistakes in that legislation.  The point I am trying to make is that the opposition supports this 
legislation, but if the government is to run this chamber properly, it must allow some legislation to be referred to 
committees. 

Question put and passed; the Council’s amendment agreed to. 

Leave granted for amendments 5 to 8 to be considered together. 

Mrs M.H. ROBERTS:  I move - 

That amendments 5 to 8 made by the Council be agreed to. 

These amendments deal with clauses 23 and 27 of the bill.  They are minor amendments to the unconscionable 
conduct provisions in the bill that amend the Fair Trading Act 1987 and the Commercial Tenancy (Retail Shops) 
Agreements Act 1985 and draw in section 51AC of the commonwealth Trade Practices Act 1974.  The 
unconscionable conduct provisions inserted into the Commercial Tenancy (Retail Shops) Agreements Act 1985 
replicate section 77 of the Victorian Retail Leases Act 2003, with certain limited exceptions and variations.  
Proposed section 15C(1) in the bill provides that a landlord of a retail shop shall not, in connection with the 
lessee, engage in conduct that is, in the circumstances, unconscionable.  Proposed section 15C(2) goes on to state 
that, without in any way limiting the matters to which the tribunal may have regard to the purposes of 
determining whether a landlord has contravened proposed section 15C(1), the tribunal may have regard to a 
number of matters, including the relative bargaining strength of the landlord and tenant, whether the tenant was 
able to understand any documents relating to the lease and the extent to which the landlord required the tenant to 
incur unreasonable refurbishment or fit-out costs.  Section 77(2) of the Victorian Retail Leases Act 2003 
provides the extent to which the landlord unreasonably fails to disclose to the tenant any intended conduct of the 
landlord that might affect the tenant’s interests and any risks to the tenant arising from the landlord’s intended 
conduct that the landlord should have foreseen and would not be apparent to the tenant.  While the provision is 
replicated in clauses 23 and 27 of the bill, instead of the conjunctive “and” being used, “or” appears in its place.  
The bill refers to any intended conduct of the landlord that might affect the tenant’s interests or any risk to the 
tenant arising from the landlord’s intended conduct that the landlord should have seen and would not have been 
apparent to the tenant.  These amendments delete the word “or” and replace it with the word “and” in clauses 23 
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and 27 of the bill.  Parliamentary counsel has advised that the amendments will not amount to a significant 
alteration in meaning.  The amendments ensure that the language is consistent with that in the other states, 
reflecting the intention of the provision.  

Question put and passed; the Council’s amendments agreed to. 

The Council acquainted accordingly.  
 


